From: Gee, Randy

To: Acosta, Gerardo

Subject: FW: Choctaw Nation Information for EPA from consultation actions
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From: Tye Baker <tbaker@choctawnation.com>

Sent: Wednesday, September 16, 2020 10:12 AM

To: Blanco, Arturo <Blanco.Arturo@epa.gov>; melissarobinson@choctawnation.com;
thorst@choctawnation.com; Gee, Randy <Gee.Randy@epa.gov>

Cc: Brian Danker <bdanker@choctawnation.com>; Joshua L. Maldonado
<jlmaldonado@choctawnation.com>

Subject: RE: Choctaw Nation Information for EPA from consultation actions

Halito Arturo and Randy,

In my prior correspondence, | believe | submitted a version of our consultation questions that still
had track changes review visible in the document. Could you please replace that previous document
regarding consultation questions with the attached pdf version? | appreciate any accommodations
you can make.

Yakoke,

Tye Baker

Senior Director, Environmental Protection Services
Division of Legal and Compliance

1802 Chukka Hina Drive

P.0.Box 1210

Durant, Oklahoma 74701

800.522.6170x 2243

580.924.8280 x 2243

W\ Living out the Chahta Spirit
M FAITH + FAMILY + CULTURE

From: Blanco, Arturo <Blanco.Arturo@epa.gov>

Sent: Monday, September 14, 2020 5:03 PM

To: Tye Baker <tbaker@choctawnation.com>; Gee, Randy <Gee.Randy@epa.gov>

Cc: Brian McClain <bmcclain@choctawnation.com>; Brian Danker <bdanker@choctawnation.com>;
Daron P. Sharp <dsharp@choctawnation.com>; Tracy Horst <thorst@choctawnation.com>; Melissa
Robinson <melissarobinson@choctawnation.com>; Joshua L. Maldonado
<jlmaldonado@choctawnation.com>; Brad Mallett <bmallett@choctawnation.com>; Mason, Scott
<Mason.Scott@epa.gov>; McQueen, Ken <McQueen.Ken@epa.gov>; McGuire, James
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Consultation Questions

Treaty Related

1.

In regard to our treaties, to which any federal laws of general applicability do not apply to
Choctaw Nation; please explain how the treaty guarantees made by the United States to the
Choctaw Nation in the Dancing Rabbit Creek Treaty of 1830 do not preclude the EPA from
applying the SAFETEA 2005 Rider to the Choctaw Nation? In explaining the EPA’s position
on this, you may wish to review how another independent federal agency, the National
Labor Relations Board, recently complied with this Treaty provision and describe why EPA
thinks it is can disregard that Treaty in favor of approving the state’s request pursuant to
the SAFETEA 2005 rider. 362 NLRB No. 109, page 942 (June 4, 2015).

a. Article 4 Treaty of Dancing Rabbit Creek 1830: “...The government and people of
the United States are hereby obliged to secure to the said Choctaw Nation of
Red People the jurisdiction and government of all persons and property that
may be within their limits west so that no territory or state shall ever have a
right to pass laws for the government of the Choctaw nation of red people and
their descendants; and that no part of the land granted them shall ever be
embraced in any territory or state; but the United States shall forever secure
said Choctaw Nation from and against all laws, except such as from time to time,
may be enacted in their own national councils, not inconsistent with the
constitution, treaties and laws of the United States...”

b. Article 7 Treaty of 1866: “The Choctaws and Chickasaws agree to such legislation
as Congress and the President of the United States may deem necessary for the
better administration of justice and the protection of the rights of person and
property within the Indian Territory: Provided, however, Such legislation shall
not in anywise interfere with or annul their present tribal organization, or their
respective legislatures or judiciaries, or the rights, laws, privileges, or customs of
the Choctaw and Chickasaw Nations respectively

Given our Treaty of Dancing Rabbit Creek Treaty of 1830, please describe in detail how EPA
interprets constitutional principles, including federal preemption, in the context of article 6
of the United States Constitution? “...This Constitution, and the Laws of the United States
which shall be made in Pursuance thereof; and all Treaties made, or which shall be made,
under the Authority of the United States, shall be the supreme Law of the Land; and the
Judges in every State shall be bound thereby, anything in the Constitution or Laws of any
state to the Contrary notwithstanding.” More specifically, and consistent with the U.S.
government to government relationship with the Choctaw Nation, how does EPA interpret
the treaties we share which would specifically preempt the state’s ability to assume
jurisdiction over the Choctaw Nation reservation?

EPA 1984 Indian Policy





EPA 1984 Indian Policy states, as reaffirmed by Administrator Wheeler last year, “A number
of serious constraints and uncertainties in the language of our statutes and regulations have
limited our ability to work directly and effectively with Tribal Governments on reservation
problems. As impediments in our procedures, regulations or statues are identified which
limit our ability to work effectively with Tribes consistent with this Policy, we will seek to
remove those impediments.” Does the EPA consider the SAFETEA Midnight Rider as an
impediment to working directly with tribal governments in Oklahoma? If not, why not?

EPA 1984 Indian Policy states, as reaffirmed by Administrator Wheeler last year, “In keeping
with that trust responsibility, the Agency will endeavor to protect the environmental
interests of Indian Tribes when carrying out its responsibilities that may affect the
reservations.” Does EPA consider the approval of Oklahoma’s request to implement
environmental regulation in Indian Country in the best interests of the Choctaw Nation and
other tribal nations? Please provide details as to why.

How can EPA ensure the 1984 Indian Policy stipulation, as reaffirmed by Administrator
Wheeler last year, that “in keeping with the principle of Indian self-government, the Agency
will view Tribal Governments as the appropriate non-Federal parties for making decisions
and carrying out program responsibilities affecting Indian reservations, their environments,
and the health and welfare of the reservation populace. Just as EPA’s deliberations and
activities have traditionally involved the interests and/or participation of State
Governments, EPA will look directly to Tribal Governments to play this lead role for matters
affecting reservation environments.” Please explain how an EPA approval of the State of
Oklahoma’s request to administer all approved environmental programs in areas of the
State that are in Indian Country can be anything other than a direct violation of that 1984
policy that Administrator Wheeler affirmed last year?

EPA 1984 Indian Policy states, as reaffirmed by Administrator Wheeler last year, that “the
Agency will assist interested Tribal Governments in developing programs and in preparing to
assume regulatory and program management responsibilities for reservation lands.” How
will EPA assist Choctaw Nation in development programs and in preparing to assume
responsibility over its Reservation lands if EPA approves Oklahoma’s request to administer
environmental programs in Indian Country?

EPA 1984 Indian Policy states, as reaffirmed by Administrator Wheeler last year, that “sound
environmental planning and management require the cooperation and mutual
consideration of neighboring governments, whether those governments be neighboring
States, Tribes, or local units of government.” How will EPA accomplish this provision when
the State of Oklahoma has requested information through the Freedom of Information Act
concerning EPA-Tribal Environmental Plans (ETEP) and Treatment As State (TAS)
applications, and has refused tribal cooperative agreements such as Citizens Potawatomi
Water Quality Standards that mirror Oklahoma’s?

Administrator Wheeler signed the Reaffirmation of the U.S. Environmental Protection
Agency’s Indian Policy on April 9, 2019 which states, “By my action, the EPA reiterates its
recognition of the United States’ unique legal relationship with tribal governments based on





the Constitution, treaties, statutes, executive orders and court decisions. The EPA
recognizes the right of tribes as sovereign governments to self-determination and
acknowledges the federal government's trust responsibility to tribes. The EPA works with
tribes on a government-to-government basis to protect their land, air and water.” With that
being said, does Administrator Wheeler consider the SAFETEA 2005 Rider and therefore the
State of Oklahoma’s request to administer environmental programs within Indian Country
to be tribal self-determination and upholding the federal trust responsibility to the Choctaw
Nation? Or is it in reality Oklahoma self-determination masquerading as tribal self-
determination? Explain the reasoning behind your response.

9. Administrator Wheeler stated last year in his Reaffirmation of the 1984 U.S. Environmental
Protection Agency’s Indian Policy, that he will “give special consideration to tribal interests
in making agency policy and to ensure the close involvement of tribal governments in
making decisions and managing environmental programs affecting reservation lands.” How
will Administrator Wheeler uphold the reaffirmation of the 1984 Indian policy if he gives
unilateral approval to the State of Oklahoma to make laws governing environmental
programs on Indian reservations over the objection of the Choctaw Nation?

10. Administrator Wheeler stated in the Reaffirmation of the U.S. Environmental Protection
Agency’s Indian Policy, “The EPA will recognize tribal governments as the primary parties for
setting standards, making environmental policy decisions and managing programs for
reservations, consistent with EPA standards and regulations.” Again, how will Administrator
Wheeler uphold his promise to Indian Tribes if he gives unilateral approval, over the
objection of the Choctaw Nation, to the State of Oklahoma to make laws governing
environmental programs on the Choctaw Nation reservation and Indian Country?

11. Reaffirmation of the U.S. Environmental Protection Agency’s Indian Policy states, “The EPA
will take appropriate steps to remove existing legal and procedural impediments to working
directly and effectively with tribal governments on reservation programs.” Isn’t the State of
Oklahoma’s request to administrator environmental programs in Indian Country a legal
impediment for the Choctaw Nation and other Indian tribes in Oklahoma? Please explain
your response.

12. In reference to the Reaffirmation of the U.S. Environmental Protection Agency’s Indian
Policy, “The EPA, in keeping with the federal trust responsibility, will assure that tribal
concerns and interests are considered whenever the EPA' s actions and/or decisions may
affect reservation environments.” Will the U.S. EPA uphold its promise to Indian Tribes and
deny Oklahoma’s request to administrator environmental programs in Indian Country on
the basis that approval of the request will affect reservation environments?

EPA Administrative Actions
13. As a practical matter, how can EPA possibly give any semblance of a fair consideration to

these concerns when EPA has announced that its decision will be made after only three
weeks of consideration?





14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

If EPA Administrator Wheeler intends to approve the state of Oklahoma’s request regardless
of the objections of affected tribes in Oklahoma and in violation of Administrator Wheeler’s
2019 affirmation of the 1984 EPA Policy, how does this intention to disregard EPA’s stated
national policy not affect all tribes throughout Indian country and require EPA to engage in
an extensive national consultation with all tribes?

Oklahoma’s request reserves the right to amend its request or make future requests for
approval pursuant to the SAFETEA 2005 rider. Is this request reserving a right to
subsequently include excluded lands (trust, restricted, and unallotted lands) in Indian
Country? If so, what will be the process and the opportunity for formal consultation with
Indian Tribes before amendments are made? Again, will this consultation be Regional or
National?

What administrative appeal rights will EPA afford Indian tribes if the EPA approves the State
of Oklahoma’s request?

If Congress were to repeal the SAFETEA 2005 Rider as ill-advised in the wake of the McGirt
decision, how would such a repeal affect tribal environmental programs if EPA were to grant
Oklahoma its request a few days before a repeal?

During the Joint Tribal Consultation, the EPA stated that “uncertainties caused by McGirt
that are affecting environmental programs have been pushing us along.” What are the
specific uncertainties that EPA is referencing? Please describe them in detail in a
comprehensive list and explanation why EPA assumes they will adversely affect human and
environmental health.

Will EPA provide us with this list before it makes a final decision on the Oklahoma request?

Will EPA provide the Choctaw Nation and other affected tribes in Oklahoma with a second
round of consultation after we have had an opportunity to review the list of “uncertainties”
before a final decision on the Oklahoma request is made by EPA?

To the extent that EPA has concluded that any of the “uncertainties” create additional EPA
regulatory responsibilities, please identify them in detail and describe for each additional
responsibility whether or not EPA has the proper financial and programmatic resources to
fulfill those responsibilities.

Oklahoma’s request does not seek approval to administer the Oklahoma Corporation
Commission (“OCC”)’s UIC Program for Class Il wells (40 C.F.R. Part 147, Subpart LL,
§147.1851) in Osage County, Oklahoma. If EPA grants Oklahoma’s request, what will be
EPA’s rationale for treating the Osage Reservation differently from the reservations of the
Five Tribes in eastern Oklahoma?

The EPA consulted the Choctaw Nation and other tribes and the state of Oklahoma
previously concerning a plan to establish baseline environmental standards for all tribes in





24.

Oklahoma. Based on the McGirt case, will the EPA put forth a plan that establishes a similar
framework that allows all tribes to participate in environmental regulatory activity within
Oklahoma?

As a Tribe, we are working to receive Federal Credentialing for several EPA programs. Does
the EPA consider Oklahoma to have programs and inspections that rank higher than their
own Federal Credentials? Currently our Environmental Compliance Staff hold EPA Class A/B
licenses which are more difficult to obtain than what the State has instituted.

State of Oklahoma Request

25.

26.

27.

28.

How is EPA assured that the State of Oklahoma is adequately meeting the environmental
program regulatory requirements in eastern Oklahoma? Does EPA monitor the State’s
performance in addressing environmental program demand in eastern Oklahoma? If
monitoring is completed, the Choctaw Nation requests EPA provide us with copies of all
recent performance reviews showing how each program performed in the eyes of the EPA.
Copies shall include improvements expected and responses received from the state for how
changes will be implemented, implementation timelines and if those timelines have been
met. Upon our review of EPA’s monitoring of the state’s functions in eastern Oklahoma, we
request a period of Choctaw Nation consultation with EPA before EPA makes any final
decision on the Oklahoma request under the SAFETEA 2005 Rider to assume program
responsibilities over the Choctaw Nation Reservation.

In reference to the State of Oklahoma’s request to administer all approved environmental
programs in areas of the State that are in Indian Country, the State lists several
environmental programs approved by EPA. When were these programs approved by EPA?
When was the last time these programs were reviewed? How are these programs being
monitored by EPA Region 6? Are these programs renewed or once program delegation is
approved it cannot be revoked? Will EPA revisit each program delegation the State of
Oklahoma has requested prior to deciding whether to approve? If so, will there be Tribal
consultation during the approval process? If Tribal consultation during the process, will it be
Regional or National?

How does the EPA currently oversee the state of Oklahoma to assure that the state
administered programs are up to date and adequately being addressed?

How many Cooperative Agreements has Oklahoma implemented in partnership with tribes?
How many have been requested by tribes?






<McGuire.James@epa.gov>; Alvarado, Tina <Alvarado.Tina@epa.gov>; Tatum, Stephen

<Tatum.Stephen@epa.gov>; Gray, David <gray.david@epa.gov>; Tanimura, Erin

<Tanimura.Erin@epa.gov>
Subject: RE: Choctaw Nation Information for EPA from consultation actions

Halito: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

Hello as well Tye,

This is to acknowledge receipt of your email with the additional information for EPA’s
consideration. Thank you for sending.

Regards,

Arturo

Arturo J. Blanco, Director

Communities, Tribes and Environmental Assessment
Office of the Regional Administrator

US EPA Region 6

1201 Elm Street, Suite 500

Dallas, TX 75270-2102

214.665.3182 (O)

214.531.8629 (M)

From: Tye Baker <tbaker@choctawnation.com>

Sent: Monday, September 14, 2020 4:28 PM

To: Blanco, Arturo <Blanco.Arturo@epa.gov>; Gee, Randy <Gee.Randy@epa.gov>

Cc: Brian McClain <bmcclain@choctawnation.com>; Brian Danker <bdanker@choctawnation.com>;
Daron P. Sharp <dsharp@choctawnation.com>; thorst@choctawnation.com;
melissarobinson@choctawnation.com; Joshua L. Maldonado <jlmaldonado@choctawnation.com>;
Brad Mallett <bmallett@choctawnation.com>; Mason, Scott <Mason.Scott@epa.gov>; McQueen,
Ken <McQueen.Ken@epa.gov>; McGuire, James <McGuire.James@epa.gov>; Alvarado, Tina
<Alvarado.Tina@epa.gov>

Subject: Choctaw Nation Information for EPA from consultation actions

Halito,
Per the Choctaw Nation’s discussion with EPA during the formal consultation session concerning
SAFETEA, we agreed to provide further information. Please provide to any necessary additional
parties not addressed here. Attached you will find:

1. Questions posed by Choctaw Nation during the consultation. Please be advised that we were
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not able to ask or receive information on the majority of our concerns. We ask that you please
review the list in its entirety and supply appropriate responses or information to all questions.

2. Treaty language discussed during consultation from the Treaties of Dancing Rabbit Creek
(1830) and the Treaty of 1866. We understand that EPA was going to review that language in
addition to seeking to understand how the Agency and Federal Government should consider
how the invocation of the SAFETEA provision may affect rights afforded though and by those
treaties.

3. Supplemental information from EPA concerning guidance to address treaty rights.

4. Information regarding a decision by the National Labor Relations Board to indorse this same
treaty language, therefore acknowledging inability of a federal agency to abrogate rights set
forth by those treaties.

We respectfully request that the EPA review all this information and provide responses in writing or
via another consultation session prior to any decision or approval of any action related to the
SAFETEA provision.

The Choctaw Nation dearly values our relationship with EPA and the resources you have made
available in assisting us to develop our regulatory administration and overall protection of our
environment. If you have any concerns or questions regarding this information or requests please
contact us at any time.

Yakoke,

Tye Baker

Senior Director, Environmental Protection Services
Division of Legal and Compliance

1802 Chukka Hina Drive

P.0.Box 1210

Durant, Oklahoma 74701

800.522.6170 x 2243

580.924.8280 x 2243

Living out the Chahta Spirit
4/ FAITH = FAMILY + CULTURE

This message is intended only for the use of the individual or entity to which it is addressed and may
contain information that is privileged, confidential and exempt from disclosure. If you have received
this message in error, you are hereby notified that we do not consent to any reading, dissemination,
distribution or copying of this message. If you have received this communication in error, please
notify the sender immediately and destroy the transmitted information. Please note that any view or
opinions presented in this email are solely those of the author and do not necessarily represent
those of the Choctaw Nation.

This message is intended only for the use of the individual or entity to which it is addressed and may
contain information that is privileged, confidential and exempt from disclosure. If you have received



this message in error, you are hereby notified that we do not consent to any reading, dissemination,
distribution or copying of this message. If you have received this communication in error, please
notify the sender immediately and destroy the transmitted information. Please note that any view or
opinions presented in this email are solely those of the author and do not necessarily represent
those of the Choctaw Nation.



